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CHAPTER
 13
MEDIATION: NATIVE DISPUTES*
Introduction
Disputes or conflicts are common in all societies, organisations and 
circumstances. It can arise between and across organisational units, 
communities, and even across international borders. Community 
disputes among the natives of Sabah and Sarawak are usually resolved 
at the lowest organisational level and at most times, resolved almost 
instantly via the use of alternative methods of dispute resolution. 
Through this process, the administrator of native laws and customs, 
usually the village headman (Ketua Kampung), native chiefs, district 
chiefs and district officers, are usually entrusted with the responsibility 
of solving any problems in the villages, under their care. One of the 
primary roles of the district chiefs, native chiefs and headmen is to act 
as mediator between the feuding parties so that disputes can be settled 
amicably. However, resolutions are based on the voluntary choice of 
the parties where the decision to settle the dispute solely lies on the 
choice of the parties. Having said the above, this chapter discusses the 
application of mediation in resolving customary disputes with reference 
to its practice in the native courts of the states of Sabah and Sarawak. 
* This chapter is contributed by Ashgar Ali Ali Mohamed and Farheen Baig 
Sardar Baig.
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A Brief History Of Sabah And Sarawak
Sabah (formally known as North Borneo) and Sarawak (also known 
as Land of the Hornbills (Bumi Kenyalang)) are two Malaysian states 
on the island of Borneo. There are more than 40 sub-ethnic groups in 
Sarawak and Sabah, each with its own distinct language, culture and 
lifestyle. Sabah is the second largest state in Malaysia after Sarawak. 
These two states share a border with the province of East Kalimantan 
of Indonesia in the south. The state of Sarawak was ruled by the Brooke 
dynasty for a hundred years, from 1841 to 1941. Meanwhile, the British 
occupation of Sabah generally began in 1881 when it came under the 
administration of the British North Borneo Provisional Association 
Ltd. On 1 November 1881, the British Crown officially granted a Royal 
Charter to the Association. In 1888, North Borneo together with 
Sarawak became British protectorate states, that is, the British would 
defend these states if attacked, making North Borneo and Sarawak a 
British sphere of influence. 
During the Second World War, Japanese forces occupied Sarawak 
and Sabah. In July 1946, after the end of the war, Sarawak and Sabah 
became a British Crown Colony, administered by the British Military 
Administration. The tide of independence experienced by other 
countries was also felt in the 1950s in both states. In 1961, the winds of 
change arrived when the then, Prime Minister of Malaya, the late Tunku 
Abdul Rahman, announced the formation of the Federation of Malaysia 
along with Brunei and Singapore. Next, on the recommendation of the 
Cobbold Commission1 vide its report dated 1 August 1962, the states of 
1 The Commission, which was set up to determine whether the people of  North 
Borneo (now Sabah) and Sarawak supported the proposal to create Malaysia, 
was chaired by Lord Cobbold, the former governor of  the Bank of  England. 
The other members of  the Commission were as follows: (1) Wong Pow Nee, 
Chief  Minister of  Penang; (2) Mohammed Ghazali Shafie, Permanent Secretary 
to the Ministry of  Foreign Affairs; (3) Anthony Abell, former Governor of  
Sarawak; and (4) David Watherston, former Chief  Secretary of  Malaya. See 
Datuk Hj Mohammad Tufail Mahmud & Ors v. Dato’  Ting Check Sii [2009] 4 CLJ 
449, FC.
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Sarawak and Sabah joined Malaya and Singapore, in the Federation of 
Malaysia which was formed on 16 September 1963. However, by 1965, 
Singapore had left the Federation.
Natives Of Sabah And Sarawak
The definition of ‘native’ is important because native personal law is only 
applicable to a person declared as native. Furthermore, the jurisdiction 
and powers of the native court are restricted to a person declared as 
native. It is also defined in art. 161A(6) of the Federal Constitution 
(FC). In relation to Sarawak, it means:
(a) ... a person who is a citizen and either belongs to one of the races 
specified in Clause (7) as indigenous to the State or is of mixed 
blood deriving exclusively from those races;’
In relation to Sabah:
(b) ... a person who is a citizen, is the child or grandchild of a person 
of a race indigenous to Sabah, and was born (whether on or after 
Malaysia Day or not) either in Sabah or to a father domiciled in 
Sabah at the time of the birth.
The races to be treated as indigenous to Sarawak are provided in 
art. 161A(7):
... Bukitans, Bisayahs, Dusuns, Sea Dayaks, Land Dayaks, Kadayans, 
Kalabits, Kayans, Kenyahs (including Sabups and Sipengs), Kajangs 
(including Sekapans, Kejamans, Lahanans, Punans, Tanjongs and 
Kanowits), Lugats, Lisums, Malays, Melanos, Muruts, Penans, Sians, 
Tagals, Tabuns and Ukits.
Unlike Sarawak, the term ‘indigenous’ for Sabah natives is not specified 
in the FC. Sabah has a population of approximately 3.54 million 
including the Malays (and their sub-ethic groups), Chinese, Indians, 
Natives (most widely-known, the Kadazan-Dusuns) and others. From 
the above figure, the number of natives stood at about 1.69 million.2 
 2 The Kadazan-Dusuns account for 568,575, Bajaus 450,279, Murut 102,393 and 
other natives 659, 865 of  the population: see http://aboutsabah.com/sabah-
news/natives-of-sabah.
Natives Of  Sabah And Sarawak
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The natives of Sabah are called Bumiputeras (people of the land). The 
Interpretation (Definition of Native) Ordinance 1952 (Cap 64) defines 
‘native’ as one whose parents are Sabah Orang Asli (Sabah Origin or 
natives); or anyone living as a member of a native community where 
one of his parents or ancestors are natives. A native is a person who is 
a citizen, is the child or grandchild of a person of a race indigenous to 
Sabah and was born in Sabah, or to a father living in Sabah at the time 
of birth.3 
3 In particular, s. 2(1) of  Cap 64 defines a ‘native’ as either: 
‘(a) any person both of  whose parents are or were members of  a people 
indigenous to Sabah; or 
(b) any person ordinarily resident in Sabah and being and living as a member 
of  a native community, one at least of  whose parents or ancestors is or was 
a native within the meaning of  paragraph (a) hereof; or
(c) any person who is ordinarily resident in Sabah, is a member of  the Suluk, 
Kagayan, Simonol, Sibutu or Ubian people or of  a people indigenous to the 
State of  Sarawak or the State of  Brunei, has lived as and been a member of  
the native community for a continuous period of  three years preceding the 
date of  his claim to be a native, has borne a good character throughout that 
period and whose stay in Sabah is not limited under any of  the provisions 
of  the Immigration Act, 1959/63 [Act 155]:-
 Provided that if  one of  such person’s parents is or was a member of  any 
such people and either lives or if  deceased is buried or reputed to be buried 
in Sabah, then the qualifying period shall be reduced to two years; or 
(d) any person who is ordinarily resident in Sabah, is a member of  a people 
indigenous to the Republic of  Indonesia or the Sulu group of  islands in 
the Philippine Archipelago or the States of  Malaya or the Republic of  
Singapore, has lived as and been a member of  a native community for a 
continuous period of  five years immediately preceding the date of  his 
claim to be a native, has borne a good character throughout that period 
and whose stay in Sabah is not limited under any of  the provisions of  the 
Immigration Act, 1959/63 [Act 155].’
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Section 3(1) of Cap 64 provides a mechanism to people who are qualified 
to apply to the Native Court to have his status declared as a native of 
Sabah as defined in s. 2.44 In Hon Chung Lip v. Kwan Ngen Wah & Ors,5 
the Court of Appeal held inter alia, that the jurisdiction in so far as 
native certificates are concerned, belongs exclusively to the native court 
and not this court. As from the above, a person may apply to the native 
court and be qualified as a native of the state of Sabah if he/she fulfils 
the requirements set in s. 3(1) above.6 For example, in Ong Seng Kee 
v. District Officer, Inanam, the applicant, a Sino-Kadazan, applied for the 
native certificate. His application was successful as he predominately 
lived in a native area, and had assimilated into the native community 
by participating in the native festivities and ceremonies.7 Again, in 
Liew Siew Yin v. District Officer Jesselton,8 the Native Court of Appeal 
rejected the appellant’s application, a Sino-Dusun, for a certificate to 
rank him as a native as he failed to fulfil the requirements of s. 3 of Cap 
64 namely, ‘being and living’ as a member of a native community. 
Besides the above, it may be noted that art. 153(1) of the FC, vests inter 
alia, the responsibility on the Yang di-Pertuan Agong to safeguard 
the special position of the natives of the States of Sabah and Sarawak. 
Further, a separate system and hierarchy of Native courts has been 
4 See Madlis Azid v. Board of  Officers & Anor [2013] 5 CLJ 403, HC; [2015] 3 
CLJ 168, CA.
5 [2012] 1 LNS 255. See also Datuk Syed Kechik Bin Syed Mohamed v. Government 
of  Malaysia & Anor [1978] 1 LNS 44; Joseph Paulus Lantip v. Lian Kee Chu & 
Ors [2011] 6 CLJ 399.
6 Cap 64 s. 3(2) provides that the Native Court shall have exclusive jurisdiction to 
entertain and determine any application made to it by a person for a declaration 
that such a person falls within one of  the paragraphs (a) to (d) of  the said 
provision. 
7 Native Court Appeal No 28 of  1959; Lee Hun Hoe, Justice Datuk (1973) Cases 
of  Native Customary Law in Sabah (1953-1972). See Wan Arfah Hamzah, Ramy 
Bulan An Introduction to the Malaysian Legal System (2003) p. 170.
8 Native Court of  Appeal No 2 of  1959; Lee Hun Hoe, Justice Datuk (1973) Cases 
of  Native Customary Law in Sabah (1953-1972).
Natives Of  Sabah And Sarawak
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established both in Sabah and Sarawak under the Native Courts 
Enactment 1992 (NCE);9 and the Native Courts Ordinance 1992 
(NCO),10 respectively, to hear and determine disputes among natives 
in relation to native customary laws. The above instruments provide 
for a system of Native courts in Sabah and Sarawak with both original 
and appellate jurisdictions. It would also be worthwhile to note that 
art. 145(3) of the FC provides that the Attorney General’s power to 
institute, conduct or discontinue any proceedings for an offence, does 
not extend to a native court. 
Native Courts In Sabah
 
In colonial times between 1881 and 1962, prior to Sabah gaining its 
independence, the administration was based on the Native Court 
presided by native chiefs, elders and the village headmen. After 
independence, the period after 1963, the Sabah Bumiputera Affairs Unit 
(Unit Hal Ehwal Bumiputera) was entrusted to oversee the customs, 
disputes and administration run by the native courts. From 1999 
onwards, native affairs came under the jurisdiction of the Sabah Native 
Affairs Council (Majlis Hal Ehwal Anak Negeri Sabah). Native Courts 
have been vested with the authority to settle disputes and compensation 
in cases involving native matters. The hierarchy of Native Courts in 
Sabah as provided in Part II of the NCE and its constituted members 
are illustrated in the table below. 
Hierarchy of Native Courts Constitution of Native Courts
Native Court of Appeal A judge of the High Court
District Native Court Relevant District Officer
Native Court Native Chiefs or Headmen
9 (Sabah No 3 of  1992).
10 (Ordinance No 9/92).
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Native Court Of Appeal 
The constitution of the Native Court of Appeal is contained in s. 5(2) of 
the NCE. The above section provides inter alia, that the Native Court 
of Appeal shall consist of a Judge as President, and two other members 
who shall be District Chiefs or Native Chiefs to be appointed by the 
Minister to be members of such a court. An appeal shall lie from any 
order of the District Native Court to the Native Court of Appeal. The 
appeal to the Native Court of Appeal shall lie:
(a) as of right, on any ground of appeal which involves a question of 
native law or custom alone;
(b) with leave of the Native Court of Appeal, on any ground of appeal 
which involves a question of fact or question of mixed law and 
fact or sentence of imprisonment.11 
The appellate power of the Native Court of Appeal is contained in 
s. 23(1), which provides that the Court may after hearing the appeal: 
(a) dismiss an appeal; 
(b) set aside or vary an order; 
(c) reduce or increase any sentence of punishment or fine or order 
for compensation; or 
(d) order a rehearing by the same or a differently constituted Native 
Court. 
Section 23(2) further provides that no order shall be varied or declared 
void solely by reason of any defect in procedure or want of form. The 
judgement of an appellate Court shall be unanimous or that of the 
majority of its members.12 The decision of this court is generally binding 
on the District Native Court and the Native Court.13 
11 Native Courts Enactment 1992, s.18(2). 
12 Ibid s. 24.
13 See Flora Evaristus & Ors v. Amanah Raya Bhd & Anor [2012] MLJU 1288; 
Donatus Justin v. Bernadette Anita Bte Majanil & 3 others (Unreported Civil Suit 
No. K21-06-2002). 
Native Courts In Sabah
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District Native Court
Meanwhile, the constitution of the District Native Court is governed by 
s. 4 of the NCE. Section 4(2) provides: 
A District Native Court shall consist of the District Officer of the district 
as the presiding member and two other members who shall be District 
Chiefs or Native Chiefs resident within the district duly empowered by 
the State Secretary to adjudicate in such court: 
... .
An appeal shall lie from any order of the Native Court to the District 
Native Court in the district in which such Native Court is established.14 
An appeal to the District Native Court shall lie: 
(a) as of right, on any ground of appeal which involves a question of 
native law or custom alone; 
(b) with the leave of the District Native Court to which the appeal lies, 
on any ground of appeal which involves a question of fact alone 
or mixed law and fact or against a sentence of imprisonment.15 
Further, all proceedings of every Native Court shall be subject to 
revision by the District Native Court which, if it considers that such 
proceedings are irregular, improper or unconscionable, may quash or 
vary the same or direct a rehearing.16 
Native Court
Section 3(2) of the NCE, provides that a Native Court shall consist of 
the District Chiefs as the presiding member and two other members 
who shall be Native Chiefs or Headmen resident within the territorial 
jurisdiction of such Native Court duly empowered by the State Secretary 
14 Native Courts Enactment 1992, s. 17(1).
15 Ibid s. 17(2).
16 Ibid s. 16(1).
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to adjudicate in such court. The jurisdiction of the Native Courts 
however, does not extend to any cause or matter within the jurisdiction 
of the Syariah courts or of the civil courts.17 Unless otherwise directed 
by the Native Court, all proceedings in the Native Court shall be heard 
in open court to which the public may have access.18 The judgment of 
every Native Court shall be unanimous or that of the majority of its 
members.19 
The original jurisdiction of the Native Court is provided in s. 6(1) which 
provides that a Native Court shall hear, try, determine and dispose of 
the following cases:
(a) cases arising from breach of native law or custom in which all the 
parties are natives; 
(b) cases arising from breach of native law or custom, religious, 
matrimonial or sexual, if the written sanction of the District 
Officer acting on the advice of two Native Chiefs has been 
obtained to the institution of the proceedings, where one party is 
a non-native; 
(c) cases involving native law or custom relating to— 
(i) betrothal, marriage, divorce, nullity of marriage and judicial 
separation;
(ii) adoption, guardianship or custody of infants, maintenance 
of dependants and legitimacy; 
(iii) gifts or succession testate or intestate; and 
(d) other cases if jurisdiction is conferred upon it by this Enactment 
or any other written law.
17 Ibid s. 9.
18 Ibid s. 8.
19 Ibid s. 7.
Native Courts In Sabah
 
FOR ACADEMIC 
REPOSITORY 
PURPOSES 
ONLY
280 Mediation: Native Disputes
Section 6(3) provides that in any matrimonial or sexual case where the 
parties are not of the same race, the Native Court shall be guided by the 
native law or custom of the woman’s race. Again, in any case relating to 
gifts or succession testate or intestate, s. 6(4) provides that the Native 
Court shall be guided by the native law or custom of the race of the 
grantor, the testate or intestate, as the case may be. Likewise, in any case 
relating to adoption, guardianship or custody of infants, maintenance 
of dependants and legitimacy, s. 6(5) provides that the Native Court 
shall be guided by the native law or custom of the race of the person in 
respect of whom the proceedings are instituted. 
Where an offence has been committed against native law or custom, 
s. 10(1) provides that a Native Court may: 
(a) impose a fine; or 
(b) order imprisonment; or 
(c) award both fine and imprisonment; or 
(d) inflict any punishment authorised by native law or custom not 
being repugnant to natural justice and humanity: 
Provided that such fine or imprisonment shall not exceed the amount 
or the term, as the case may be, or a combination thereof, as may be 
conferred by federal law.
The Native Courts (Criminal Jurisdiction) Act 1991, a federal statute, 
however limits the criminal jurisdiction of the Native Courts. It provides 
inter alia, that the Native Court may try offences where the punishment 
does not exceed a fine of more than RM5,000, or imprisonment of two 
years, or both.20 No sentence of imprisonment by any Native Court 
shall have effect unless such sentence is endorsed by a Magistrate.21 
Section 12 of the NCE provides that:
20 Native Courts (Criminal Jurisdiction) Act 1991, s.2.
21 Native Courts Enactment 1992, s. 11.
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In addition to any penalty imposed for an offence against native law or 
custom, a Native Court may order the guilty party to pay to the person 
injured or aggrieved by the act or omission, in respect of which such 
penalty has been imposed, compensation in cash or in kind authorised 
by native law or custom.
Further, s. 13 of the NCE further provides that:
A Native Court may order that any penalty or compensation payable 
in cash or kind which it shall impose shall be paid at such time and 
by such instalments in kind or otherwise as it shall think just, and in 
default of the payment of any such penalty or compensation or of any 
instalment of the same when due, the court shall order that the amount 
of such penalty or compensation or the instalment thereof, as the case 
may be, shall be levied by sale of any property belonging to the offender 
and situate within the territorial jurisdiction of the court. 
When a Native Court imposes a penalty in kind or in cash or orders 
the payment of compensation under the provisions of the NCE, s. 14(1) 
provides that this Court shall have power to direct by its sentence that 
in default of payment of the penalty or compensation, the offender shall 
suffer such period of imprisonment as will justify the justice of the case.
Representation In Native Courts Of Sabah
Section 27(1) of the NCE, provides that no advocate shall appear 
for any party in any proceedings before a Native Court or before the 
District Native Court, but an advocate may appear for any party in any 
proceedings before the Native Court of Appeal. However, for an advocate 
to appear for any party in any proceedings before the Native Court of 
Appeal, he/she must have been duly registered as an advocate of the 
Native Court of Appeal in accordance with the prescribed procedure. 
A person who is not an advocate may appear as a representative for 
any party in any proceedings before any Court if the permission of 
such Court is first obtained by such person who shall give sufficient 
and satisfactory proof that his or her presence in such proceedings is 
necessary.22 
22 Ibid s. 27(2).
Native Courts In Sabah
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Native Courts In Sarawak
 
In the pre-Brooke era, disputes or offences were settled according to the 
manner practised in Brunei at that time, mostly at the discretion of the 
individual Pengiran who was put in charge at the locality. Natives in the 
villages and longhouses settled their disputes according to unwritten 
tradition. There were no police or prison system and as such, cases were 
settled either amicably before the elders; or by ordeals such as a diving 
contest, swearing by the sacrifice of a dog, dipping the hand in boiling 
oil or water or by violent means like clubbing. 
However, during the Brooke and colonial era, Rajah Charles Brooke 
formally established Native Courts during the meeting of the General 
Council on 11 October 1870. The Courts were presided by the Datuks 
and other Malay chiefs, mainly hearing cases involving matters of 
the Islamic faith. This became the fore bearer of Majlis Islam and the 
Syariah Courts. When Sarawak was ceded to the British Crown, the 
colonial government introduced the British Common Law system. This 
common law together with statutes formed the basis of the present-day 
legal system in Sarawak. The passing of Majlis Adat Istiadat Ordinance 
in 1977, consolidated and further enhanced the role and importance 
of native law and custom in the maintenance of law and order and 
harmony in the ethnically and geopolitically diversified Sarawak.
The structure and composition of the Native Courts in Sarawak consists 
of the Headman’s Court, Chief ’s Court, Chief ’s Superior Court, District 
Native Court, Resident’s Native Court and the Native Court of Appeal. 
The composition of the above-mentioned courts and their constituted 
members is illustrated with reference to the following diagram.
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Source: Slides presentation by Chief Registrar of Native Courts,  
Tuan Hang Tuah Merawin
The table below further illustrates the hierarchical structure of native 
courts in Sarawak.
Hierarchy of Native Courts Constitution of Native Courts
Native Court of Appeal Judge with 1 or more assessors
Resident’s Native Court Resident with 2 or 4 assessors
District Native Court Magistrate and 2 assessors
Chief ’s Superior Court Temenggong or Pemancar with 
2 assessors or both Temenggong 
and Pemancar with one assessor
Chief ’s Court Penghulu and 2 assessors
Headman’s Court Headman and 2 assessors
 
 
Native Courts In Sarawak
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Native Court Of Appeal
The composition of members of this Court includes a president who is 
either a High Court judge or a retired judge or a person qualified to be 
appointed as a judge under the FC. Other members are the president 
of the Majlis Islam Sarawak or president of Majlis Adat Istiadat and any 
person who is or who has been appointed a temenggong (government-
appointed community chief) on the recommendations of the appropriate 
authorities. Jurisdictions of the Native Court of Appeal are as follows: 
(1) appellate; and 
(2) revisionary and supervisory jurisdiction. 
An appeal shall lie to the Native Court of Appeal against the decision 
of the Resident’s Native Court. However, only cases involving land 
disputes and native status are brought to the Native Court of Appeal. 
In a review, the Native Court of Appeal is merely to enquire into the 
decision-making process; to be satisfied as to the accuracy, legality or 
propriety of any decision recorded or passed and the regularity of any 
proceedings of the Resident’s Native Court; and possibly to give such 
direction on the future conduct of the same, as justice may require. 
When there is an appeal to the Native Court of Appeal, the appellant 
can be represented by a lawyer.
Resident’s Native Court
The Resident’s Native Court has the following jurisdictions: 
(1) original; 
(2) appellate; and 
(3) revisionary and supervisory. 
Section 20 of the Native Courts Ordinance 1992 (NCO), provides that 
the original jurisdiction of the Resident’s Native Court will be to hear 
and determine the following matters:
(a) for the purpose of s. 9 of the Land Code, the question whether a 
non-native has become identified with a particular community;
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(b) whether a non-native who is subject to a particular system of 
personal law has become subject to a different personal law; 
and 
(c) whether a person subject to a personal law of a particular native 
community has ceased to be so subject.
The decision of the Resident’s Native Court on any of the above matters 
is subject to appeal to the Native Court of Appeal.23 In relation to the 
appellate jurisdiction, the Resident’s Native Court shall hear an appeal 
against the decision of the District Native Court in matters concerning 
land disputes or native status. Meanwhile, the revisionary and 
supervisory jurisdiction of the Resident’s Native Court is to supervise 
and review cases heard and determined by the courts below for the 
purpose of satisfying itself as to the correctness, legality, or propriety 
of any judgment. 
23 In Manggai v. Government of  Sarawak & Anor [1970] 1 LNS 80, the former 
Federal Court dismissed the plaintiff ’s action for a declaration that the 
Resident’s Native Court was functus officio and had no jurisdiction to determine 
an appeal from the Native District Court in respect of  a decision relating to a 
dispute over land which the plaintiff  had with one Tawi ak Selaku. It held that 
where there was an alternative remedy available to the plaintiff, he must pursue 
that remedy first (i.e., an appeal to the Native Court of  Appeal). In particular the 
Court observed:
An appeal lay from the Resident’s native Court to the Native Court of  Appeal. 
That Native Court of  Appeal is presided over by a Judge of  the High Court 
and must therefore be considered a Court which is competent to decide 
any question of  law. The fact that the decision of  the presiding Judge on 
a question of  law could be overridden by other members of  the Court is 
beside the point. The question of  crossing that bridge would arise only when 
the bridge is reached. In so far as his complaint against the quashing by the 
Resident’s Native Court of  the order made in his favour by the district Court 
was concerned, the plaintiff  should have appealed to the Native Court of  
Appeal instead of  going to the High Court. As regards his right to prosecute 
such appeal, the plaintiff, ironically, will now find himself  in the same position 
as the first defendant when he failed to appeal to the Resident’s Native Court 
within the prescribed time. The High Court in striking out the portions in his 
writ of  summons and the statement of  claim in relation to the declarations 
sought expressly left it open to the plaintiff  to pursue his claim for damages 
on grounds of  conspiracy.
Native Courts In Sarawak
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District Native Court
The jurisdictions of the District Native Court are as follows: 
(1) original; 
(2) appellate; and 
(3) supervisory. 
In its original jurisdiction, the District Native Court shall hear matters 
under the codified statutes, for example under the Adat Iban Order 
1993. While in its appellate jurisdiction, the District Native Court shall 
hear appeals from the lower courts concerning disputes involving land 
where no title is issued by the Land Office. No appeal shall lie to this 
court on the following matters: 
(a) breaches of native customs and matrimonial or sexual matters; 
and 
(b) where the judgment of the Chief ’s Superior Court is expressly 
declared to be final and conclusive. 
Meanwhile, in its supervisory jurisdiction, the District Native Court 
supervises the exercise of powers by the courts below. It may, either on 
application of interested parties or of its own motion, investigate any 
case heard by the courts below, and exercise such powers which might 
have been exercised had there been an appeal.24 
Chief ’s Superior Court
The jurisdiction of the Chief ’s Superior Court are as follows: 
(1) original; 
(2) appellate; and 
(3) supervisory. 
24 Wan Arfah Hamzah, Ramy Bulan An Introduction to the Malaysian Legal System 
(2003) p. 219.
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Section 5 of the NCO provides that the Chief ’s Superior Court shall 
have original jurisdiction in the following matters: 
(a) breach of native law or custom where all the parties are subject 
to the same native system of personal law; 
(b) cases arising from breach of native law or custom relating to 
religious, matrimonial or sexual matters where one party is a 
native; 
(c) civil matters (excluding cases under the jurisdiction of the 
Syariah Court) in which the value of the subject matter does 
not exceed RM2,000 and where all the parties are subject to the 
same native system of personal law; 
(d) any criminal case of a minor nature which are specifically 
enumerated in the Adat Iban or any other customary law 
whose custom the court is bound and which can be adequately 
punished by a fine not exceeding that which the Native Court 
can award;
(e) any matter in respect of which it may be empowered by any 
other written law to exercise jurisdiction.
The Chief ’s Superior Court however, does not have jurisdiction over 
the following matters:25 
 (i) any proceedings in which a person is charged with an offence 
in consequence of which death is alleged to have occurred; 
 (ii) an offence under the Penal Code;
 (iii) any proceedings concerning marriage or divorce regulated by 
the Law Reform (Marriage and Divorce) Act 1976 unless it is 
a claim arising only in regard to bride-price or adultery and 
founded only on native law and custom;
25 Native Courts Ordinance 1992, s. 28. 
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 (iv) any proceedings affecting the title to or any interest in land 
which is registered under the Land Code;
 (v) any case involving a breach of native law or custom if the 
maximum penalty which is authorised to pass is less severe 
than the minimum penalty prescribed for such offence;
 (vi) cases arising from the breach of Ordinan Undang-Undang 
Keluarga Islam 2001 [Cap 43] and any rules or regulations 
made thereunder;
 (vii) any criminal or civil matter within the jurisdiction of any 
of the Syariah Courts constituted under the Syariah Courts 
Ordinance 2001 [Cap 42]; and
 (viii) any proceedings taken under any written law in force in the 
State.
The Chief ’s Superior Court is the highest appellate court for the 
following:
(A) breach of adat and offences relation to matrimonial, religious, 
and sexual offences; 
(B) all civil matters where the value does not exceed RM2,000; and 
(C) minor criminal offences. 
Meanwhile, the Chief Superior Court’s supervisory jurisdiction is that 
it exercises supervision over the Chief ’s Court and Headman’s Court. 
Chief ’s Court
The Chief ’s Court has original and appellate jurisdiction. In relation to 
the former, this Court hears cases involving land with no title issued 
by the Land Office and where all parties are subject to the same native 
system of personal law. In relation to the latter, this Court hears appeals 
against the decision of the Headman’s Court. 
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Headman’s Court
The Headman’s Court may hear all matters stipulated under the NCO 
s. 5 above except for land disputes where there is no title to the land.
As noted from the foregoing, in Sarawak, the dispute resolution 
structure at the lower courts, are handled by the headman, the Penghulu, 
Pemancha and Temenggong. While in Sabah they are handled by the 
headman and Orang Kaya-Kaya. Meanwhile, at the higher (appellate) 
court level, disputes are resolved by the District Officer, the Resident 
(Sarawak) and a High Court judge who sits in the Native Court of 
Appeal. The appointment is based on their knowledge of the local 
customs and traditions.
Power Of Sarawak Native Courts To Impose Penalties 
Section 11 of the NCO confers on the Native Courts in Sarawak the 
power to impose the following penalties.
District Native Court Imprisonment not exceeding 2 years and 
a fine not exceeding RM5,000 
Chief ’s Superior Court Imprisonment not exceeding 1 year and 
a fine not exceeding RM3,000 
Chief ’s Court Imprisonment not exceeding 6 months 
and a fine not exceeding RM2,000 
Headman’s Court Fine not exceeding RM300
Imprisonment In Default Of Penalty
In default of the payment of penalty, s. 18 of the NCO, empowers the 
Native Courts in Sarawak to direct an offender to suffer a period of 
imprisonment in the following manner:
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Amount defaulted Period of  
imprisonment
Does not exceed RM50 1 month
Exceeds RM50 but does not exceed RM100 2 months
Exceeds RM100 but does not exceed RM200 4 months
Exceeds RM200 but does not exceed RM500 6 months
Exceeds RM500 12 months
Apart from the above, s. 19 empowers a Native Court to award 
compensation which may include costs and expenses incurred by a 
successful party or his witness. The Court may also direct any penalty 
to be paid to the person injured or order the restitution of any property.
Mediation In Native Courts
 
As stated above, the native courts in Sarawak and Sabah primarily 
deal with breaches of native law and customs where all the parties are 
subject to the same native system of personal law. The native courts’ 
functions are to look into the breach of native law or custom where the 
cases range from family disagreements to proceedings affecting the title 
to or any interest in land which is registered under the Land Code. 
In so far as the proceedings in the native courts are concerned, the 
Native Courts Rules 1993 of Sarawak and the Native Courts (Practice 
and Procedure) Rules 1995 of Sabah (Sabah 1995 Rules) provides 
valuable standard guidelines as to the mode of instituting proceedings 
and the manner in which cases should be dealt with. Although the 
abovementioned Rules contain procedures on trial in the native 
courts which are identical with the civil trial system, it nevertheless, 
promotes speedy dispute resolution. Further, r. 6(1) of the Sabah 
1995 Rules, provides that where there has been a failure to comply 
with the requirements of the Rules, such failure shall be treated as an 
irregularity and shall not nullify the proceedings or any step taken in 
the proceedings. 
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Generally, the natives would settle their disputes through a participatory 
process of consultation, negotiation and mediation. This traditional 
process has been integrated with the formal system of courts as a 
supporting and complementary process. In relation to the amicable 
resolution of disputes, r. 13 of the Sabah 1995 Rules provides that the 
Court may advise and assist the parties to settle their disputes amicably. 
As from the above, the Court may encourage the parties to settle their 
disputes amicably whether prior to, or even after a trial has commenced. 
The parties may with their mutual consent agree for the appointment of 
one or more mediator of their preference to mediate their dispute. If the 
amicable settlement vide mediation is successful, the court shall record 
a consent order on the terms as agreed to by the parties.26 
However, if the amicable settlement fails or if the parties do not agree 
to an amicable settlement, the matter would then be referred to the 
court to hear and complete the case. The Court shall proceed to hear 
the action and enter judgment thereon or may adjourn the hearing of 
the action to another date for final hearing. Where the matter goes for 
hearing, r. 14 of the Sabah 1995 Rules, provides that the Court may 
give such directions as to the mode of hearing and the presentation 
of evidence. The procedure rules and evidence commonly adopted in 
the civil courts is also followed in the native courts. In relation to the 
application of the procedure and hearing of cases in the native courts, 
it would suffice at this juncture to cite two cases of the Sabah Native 
Court of Appeal. 
In Bagang bin Ani v. Pakang bin Risin,27 the respondent alleged that the 
appellant had sold the land in dispute to him vide a sale and purchase 
agreement in 1974. The appellant on the other hand disputed the 
thumbprint on the sale and purchase agreement as being his. Both 
26 See eg, Carol Chong; Chong Thien Yong @Andrew v. Michael Chin in Sabah Native 
Court of  Appeal Law Report 1989-2009 (2010) p. 258, where the appeal to the 
Native Court of  Appeal was withdrawn when the parties amicably settled their 
grievance. 
27 See Sabah Native Court of  Appeal Law Report 1989-2009 (2010) p. 237.
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the Native Court and the District Native Court held that the said land 
was to be equally divided between the appellant and the respondent. 
On appeal, the Native Court of Appeal, in allowing the said appeal 
and setting aside the decision of the lower courts, held that there was 
insufficient evidence to say that the thumbprint on the document upon 
which the respondent relied on, was that of the appellant. The Court 
further noted that in the face of the denial by the appellant, evidence 
of expert or evidence of witnesses who saw the appellant putting his 
thumbprint was required. 
Again, in Kassim Bumburing v. Sammudin bin Sarun,28 the respondent 
alleged that the appellant had trespassed upon his land and felled trees 
belonging to him. The respondent claimed that the land belonged 
to him albeit no title deed had been issued. The respondent claimed 
customary rights over the said land by virtue of occupation. He claimed 
to have planted rubber trees and paddy. The respondent subsequently 
applied for that land. It was held by the Native Court of Appeal that 
the evidence of ownership of the subject land was required before 
trespassing could be established. In the absence of a title deed on the 
land, evidence from a qualified surveyor ought to have been adduced 
to prove the subject land. Hence, the Court concluded that the Native 
Court ought to refer the matter to the Lands and Surveys Department 
to assist in the matter by conducting a survey and providing a report of 
the result of the survey.
Interview Of Respondents
 
In order to get first-hand information on the application of mediation 
in the native courts, the authors had the opportunity to interview the 
officers of the native courts as well as other persons directly involved 
with native matters. Based on the interview sessions held with the 
abovementioned persons, their views and opinions are summarised as 
follows. 
28 Ibid p. 251.
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Sabah
In Sabah, mediation of native disputes is used at different levels. Disputes 
within families, young persons, neighbourhood and tribal problems 
are normally resolved peacefully with the assistance of respected 
elderly person(s) in the community who will try to assist parties with 
dispute resolution namely, pacify the aggrieved parties by getting them 
to rationalise, understand, cooperate and compromise the problem 
thereby leading to a mutual agreement by all parties i.e., promoting 
a win-win situation. The ego and competition between the aggrieved 
parties would be minimised. However, if the parties are not able to 
agree to a peaceful resolution of the problem as per the suggestion by 
the elder in the community, the matter would then be referred to court 
for a decision. 
As stated earlier, in Sabah the hierarchy of native courts encompasses 
the Native Court of Appeal, District Native Court and Native Court. 
In the Native Court of Appeal, the court will be presided over by a 
judge of the High Court who will be assisted by two assessors. The trial 
judge will attempt to resolve the dispute amicably vide mediation — 
the High Court judge presides like the wise King Solomon.29 Likewise, 
the District Native Court and the Native Court will be presided over 
by relevant district officers and the native chiefs. They are assisted by 
assessors. It must be noted that lawyers are only allowed to represent 
their clients at the Native Court of Appeal. 
29 ‘Cut the baby in two and give half  to each woman!’ Do you remember the story? 
Two prostitutes presented their cases to King Solomon. They lived together 
and both had babies. But a baby died in the night. One woman claimed she 
awoke to find the dead baby next to her but it wasn’t hers. She said the other 
woman had taken her baby and replaced it with the dead one. But the other 
woman said this was a lie, that the living baby was hers. After listening to both, 
King Solomon asked for a sword. He told his men to cut the living baby in two 
and to give half  to each woman. The false mother was comfortable, but the real 
mother said, ‘Please my lord, give her the living baby! Don’t kill him!’ So, the 
real mother was revealed and King Solomon gave her the child (1 Kings 3: 16-
28).
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According to a respondent, a practicing lawyer, mediation is cultural 
in approach. It makes the parties feel at ease and the outcome would 
actually depend on the mediator namely, that if the mediator is 
respected, known and trustworthy, then the outcome would be good. 
However, if the mediator is known to be biased, then the outcome 
will not work. He stated that before the mediation session officially 
begins, the parties would normally be served with light refreshments. 
The mediator, upon calming down the disputants and making them 
comfortable, would begin gathering information to understand each 
party’s point of view with the hope of helping the parties to clarify 
issues. He would listen attentively to each side before, and during, 
the mediation session. In an attempt to reach a mutually acceptable 
agreement, the mediator would be involved in negotiating on behalf 
of both sides without compromising his or her position of neutrality.  
According to the District Chief of Kota Kinabalu, Mr Eric Majimbun, 
when parties have filed the dispute in the Native Court, the parties 
would be encouraged to mediate over the dispute. Asked about the 
success rate of settlement of cases, he was of the opinion that it’s only 
when the parties are not able to resolve the matter, would it be heard 
by the Native Court. The statistics of cases settled were however not 
available, as they had yet to establish a proper system of filing cases.
Sarawak
To avoid conflict or to expiate personal animosity, thereby appeasing 
the spirit and maintaining a harmonious balance in society, there is 
an ancient Iban wisdom which goes: Utai besai gaga mit; Utai mit 
gaga nadai, which means ‘make big things small; and let small things 
become nothing’. Conflict avoidance and conflict resolution are among 
the highest principles in Iban culture. Early socialisation experiences 
impress upon youth the serious consequences of conflict, and that is 
to be avoided wherever possible. When conflict is unavoidable, it must 
be resolved as promptly as possible, to the mutual benefit of the parties 
concerned. 
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In the migration and evolution of Iban society, as described by 
Mr Benedict Sandin, settlers established claims upon and rights to land. 
As longhouse domain became increasingly bounded, the tuai menua 
(regional leaders) were expected to act as arbiter and go-betweens 
within this evolving setting, dealing with inter-longhouse conflicts 
and resolving disputes over farmland and community boundaries. As 
an aspect of his peace-keeping role, the tuai menua ordered diving 
ordeals and other forms of juridical contests, many of them having to 
do with land claims or boundary disputes.30 According to Tuan Hang 
Tuah Merawin, momentous events in Sarawak’s history were settled by 
negotiations and goodwill. The earliest stage of mediation was referred 
to as ancau tikai which means spreading out of the mat, the success rate 
of which, was overwhelming.
According to Mr Henry Ginjom Lazim, the District Native Court 
Magistrate, to the natives of Sarawak, a mediator must be a person 
of unquestionable reputation/integrity. They must have adequate 
knowledge about the subject matter of the dispute between the parties; 
and the personal values of the parties namely, the traditions, customs, 
and religion of the disputant’s tribe. The mediators must also take into 
consideration the factor of relationship between parties, their respective 
ages and level of literacy, among others. Mediators should have the 
ability to analyse the issues effectively before reaching a decision. 
They must have patience and tact in creating and maintaining rapport 
between themselves and the disputants, thereby enhancing the success 
of the process. By displaying impatience, the mediator may encourage 
the disputant to think that if he remains unresponsive for a little longer, 
the process would end. This could also cause the disputant to lose 
respect for the mediator, thereby reducing the mediator’s effectiveness. 
To convince the parties that mediation would be a better mode of 
settlement, the parties are made aware of the tedious process of the 
court. They are asked to appeal to their sense of fairness, generosity 
30 Sather 1980 axxiii [Sather 1994a 11-12] adapted from presentation slides of  
Tuan Hang Tuah Merawin.
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and good neighbourliness. They are also made aware that even if their 
cases are filed in court, it may be settled through mediation. Thus, the 
parties are strongly urged to settle their differences through mediation 
where the out-of-court settlement would arrive at a win-win situation 
and their harmonious relationship would continue, as opposed to 
judgment of the court where the ‘winner takes all’; and the relationship 
between the parties would undoubtedly become bitter and in most 
circumstances, would lead to the deterioration of the relationship — 
there could be feelings of betrayal, hatred and hurt, among others. A 
failed mediation is not to be taken as a complete failure of the process. 
It would only mean that the parties’ next option would be to resolve 
their dispute in court.
Be that as it may, mediation is preferred and the success rate is 
encouraging. Not many of the natives are aware that their disputes 
could be mediated. After a visit to the land office, the disputants would 
be under the impression that they have to file the suit in court as this is 
what the land office advises them. If the parties are aware that the case 
can be settled vide mediation, they would rather choose that option. 
This is due to the fact that they are members in the longhouses of 
Sarawak and it would be very difficult to live as enemies. They would 
rather mediate for a favourable decision for both sides rather than to go 
to court. In this way, harmony and tolerance can be achieved.
The success rate of mediation depends on a few factors. Firstly, the age of 
the parties. The mediator would usually try to convince elderly parties 
that litigation would take years to complete. They are confronted with 
the reality. By then the parties would be too old to enjoy the judgment 
of the court and that only their grandchildren might live to enjoy it. 
Sometimes it is difficult to locate the land. The trees would have been 
felled and owning the land is by way of working the land. Even if the 
parties were to work it out with the court years later, the judgment 
would probably be to divide the land equally. Sometimes the parties 
might not even be alive to benefit from the judgment. In this aspect, 
parties would prefer an amicable settlement, thus, making mediation 
the preferred mode of dispute resolution. However, mediation might 
not be successful if one party has a good chance to succeed, and as such 
they may not desire negotiation. Another reason is based on the ego of 
the parties. Losing the negotiation could cost them their pride. 
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The Native Court magistrates prefer the parties to mediate rather than 
to go on a full trial of the matter. As far as possible, neither lawyers 
nor relatives would be encouraged to be involved in the settlement. It 
would be pertinent to say that most disputes are between relatives and 
the disputants are hardly ever total strangers. It must be further noted 
that the magistrates of the native courts in Sarawak are a rare breed. 
There are only three magistrates, who handle 58 districts. Their job is 
a tedious one. The District Native Court for example, deals with land 
matters. To facilitate settlement, they would at first need a day to hear 
the problem. They would then make arrangements to visit the site to 
assess the matter, either by boat or by land cruiser. The other day they 
need, is to deliver judgment, for which an appeal is allowed. They have 
to undertake this tedious journey as most of the land in Sarawak has no 
title. Out of the many cases handled, priority is given to Government 
compensation cases with the view of settling the cases early so that 
proposed projects could proceed timely and expeditiously.
Conclusion
Expeditious settlement of human conflict is important to ensure a 
steady relationship between parties. Mediation promotes inter alia, 
compromise or collaboration as people learn how to work harmoniously, 
develop creative solutions to problems and reach outcomes that 
mutually benefit those involved. Through this process, resolutions 
are based on the voluntary choice of the parties where the decision to 
settle the dispute is solely up to the choice of the parties. This informal 
process allows parties to be relaxed and open with each other. As there 
is much respect for the wise individual listening to their disputes, 
they often come to a truce or agreement. The outcome is a win-a-win 
situation where, in most cases, both parties would be satisfied with the 
outcome. Mediation is only an alternative mode of dispute resolution 
and, where mediation fails to bring about an amicable resolution, the 
dispute would be referred to and adjudicated in court. 
Conclusion
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Although mediation, in the past few decades is being looked at as 
something new, it must be known that mediation is a widely used mode 
for dispute resolution involving native law and custom. Mediation has 
been in use and has been around for generations. In fact, a strong bond 
or cordial relations among different tribes and neighbours is important. 
The village headman or elders in the community have been entrusted 
with the responsibility of solving problems in their village and to 
those under their care. Efforts are being taken to promote mediation 
by taking advantage of its immense benefits to society, thus cutting 
down stress of the courts. Officers are being trained on how to mediate, 
records are being maintained and the whole process is now monitored 
to ensure that justice is done for parties who seek it. In fact, based on 
the feedback from the respondents, it is obvious that mediation is the 
preferred mode for dispute settlement involving natives.
